February 12, 1964 



MEMORANDUM TO THE DEPUTY ATTORNEY GENERAL 


RE: President's Conanisslon on the Assassination 

of President Kennedy 


Under the provisions of Executive Order No. 11130, dated 
November 29, 1963# the President's Commission has the responsibility 
of investigating and reporting upon eill the facts and circumstances 
relating to the assassination of President Kennedy and the svibsequent 
violent TcLl].ing of the alleged assassin, lee Harvey Oswald. Since 
the inception of the Commission, it has been assumed by everyone that 
the most critical iss^le before the Commission is the identity of the 
assassin or assassins of President Kennedy. At the very least, it 
has been generally \inderstood by the members of the Commission, the 
Commission staff, and the public that the final report of the 
Commission will set forth all the items of evidence linking Oswald 
or anyone else to the assassination. Whether or not the final report 
concludes that Oswald or anyone else is the assassin, any discussion 
of the available evidence will probably come close to a responsible 
judgment that one or more persons were involved in the assassination. 
Since this determination is to be made by the President's Commission 
rather than by means of an adversary court proceeding with all the 
Judicial safeguards, the question has been presented as to the need 
for procedtires which might be adopted by the Commission to protect 
the rights and reputation of the alleged assassin, j « T 

Background of Problem 

Since the beginning of the Commission most_re:sponsible 
people have recognized the existence of this problem. Many ]^bple7'" 

attorney Mark Lane of New York most vociferously, hava..urged..that 

the Commission appoint a defense counsel to represent Oswald with 
full rights of participation in hearings, cross-examination of 
witnesses, and possibly some limited rights of access to investiga- 
tive materials. However, the Commission over the past two months 
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has taken the position that its task of fact finding can he 
accomplished accurately fairly without the appointment of 
defense counsel. On January 23> 19^ j Mr. Rankin on behalf 
of the Commission wrote Mark Lane in response to his inquiry 
Mid stated that the Commission did not believe that appoint- 
ment of defense counsel wotild be useful or appropriate in view 
of the ftinction of the Commission. This decision was reaffionned 
by the Commission on Tuesday, Februaxy 11, 196^> when Mr. Leuoe 
was not permitted to remain in the witness room during the 
interrogation of Mrs, Marguerite Oswald, after the witness 
indicated that she wanted to be represented by another attorney. 
On the same day the Chief Justice announced that the President’s 
Cousnlsslon was not a prosecuting agency and that therefore there 
was no need to appoint a defense counsel. 


Proposal 


The Commission is currently considering a request to 
the American Bar Association asking that one or more lawyers be 
designated to serve as defense counsel for Lee Harvey Oswald in the 
work of the President’s Commission. As I understand the proposal, 
it is contemplated that these ABA designees would be given full 
access to all the investigative materials and allowed to ctoss- 
examlne all witnesses. It is also understood that the Commission 
would announce that this step is being taken on behalf of the 
entire family of Lee Ha^ey Oswald. 


Discussion 


If this proposal is adopted and made public at this time 
certain consequences will Immediately follow. First, the reversal 
in the position of the Commission, without any significant change 
in the relevant circumstances will make the Commission appear 
either indecisive or untruthful. The Commission will have either 
reversed itself for no reason or will be admitting that its 
objection to Lane’s proposal was not on the merits but was made 
because Lane was not acceptable to the Commission. Second, this 
reversal will be a substantial propaganda victory for Mark Lane. 

It will also give comfort to the left wing and Commiaalst press in 
the United States and abroad, who have been giving full publicity 
to the allegations made by Mark Lane regarding the deficiencies 
in the Commission’s procedures. Third, the decision reflects 



adversely on the staff of the Conimlssion and the members of the 
Commission themselves since it suggests serious doubt as to their 
ability and/or desire to exercise the necessary responsibility to 
insure that Lee Harvey Oswald* s rights and reputation are given 
due recognition. In fact, the decision will be widely interpreted 
ais an admission that the Commission's staff is performing the role 
of prosecutor instead of the broad fact-finding function sissigned 
to it. 


All of the above problems might be readily overcome if 
the decision were one which would help the President's Commission 
do its job more effectively over the next several months. After 
giving this propose! some initial thotight, however, I am persuaded 
that this is not the csise. I think that no need has been demonstrated 
for such a procedure and that the Commission has not yet given full 
consideration to all the difficulties and disadvantages Involved in 
adopting such a course of action. 

In the first place, I think that the Initial decision of 
the Commission on this subject was correct and that there has been 
no change in circumstances which would justify reconsideration. 

At this time, the members of the staff are in the final stages of 
submitting their initial memoranda reviewing the investigative 
materials and suggesting tentative conclusions, where these are 
appropriate, and recommending additional investigation either 
throu^ investigative agencies or by the taking of testimony of 
specified witnesses. It has always been assumed by members of 
the staff that every item of evidence linking Oswald with the 
assassination would have to be carefully evaliiated, that every 
contraiy lead would have to be fully investigated, that every 
witness with relevant information should be cross-examined for 
possible exculpating Information, and that the final report 
would accord proper weight to Oswald's rights and reputation. 

There is no indication that the staff, or in fact the members 
of the Commission, cannot perform this function to the full 
satisfaction of the American public. Although there are cer- 
tainly persons other than Mark Lane who have criticized the 
procedures of the Commission, nevertheless I think that the 
weight of professional and political opinion in the United 
States has confidence in the members of the Commission and 
will certainly wait to judge the final report on its merits. 

In the second place, I am concerned that the Commission 
has not given full consideration to some of the problems Inherent 
in this proposal. The following come to mind: 



(1) The Commission currently has a staff of approxi- 
mately I 5 lawyers, with more than 10 working full time. If the 
Commission decides to ad.opt this proposal and Implement It fuHy, 

I think It will he necessary for the ABA to designate at least 

8 or 10 lawyers for this assignment if they Intend in fact to 
read all the pertinent materials and try to conduct a responsible 
and conqlete defense on behalf of Lee Harvey Oswald. It is clear 
that attaching such a number of additional lawyers to this staff 
with this particular function will raise substantial practical 
difficulties in terms of access to materials emd dealings with 
other government agencies, 

(2) I think that a real question is presented as to 
•vdalch areas of Commission work the ABA designees should be permitted 
to examine. There are some areas of this Commission’s work which 
are of limited relevance to the question •vriiether Oswald pxilled the 
trigger of the gun which killed President Kennedy, but which might 
be appropriate matter for defease attorneys to explore. Two 
particular sensitive areas in this regard are the questions whether 
Oswald operated &s an undercover agent for any federal aigency prior 
to the assassination and whether he was part of any foreign con- 
spiracy. 


(3) The security p3roblems, already substantial with a 
staff of the size which the Commission has acquired, would be 
aggravated by the addition of more lawyers. This is particularly 
the case in view of the fact that certain investigative agencies 
are apprehensive regarding the work of this Commission, the fact 
that most of the members of the staff do not even possess the 
necessaiy clearance at this point, and the fact that the ABA 
designees would have a job which might at some time conflict 
with obligations of secvirity which can be reasonably imposed 
on members of the staff. 

(if) In order to conduct a full and complete defense of 
Lee Harvey Oswald, I assxane the ABA designees ought to have 
independent subpoena powers emd access to the investigative agencies 
who are doing work for the Commission staff. The alternative, of 
course, is to say that the Commission will make ajay and all requests 
desired by the defense attorneys, which, it seems to me, raises 
obvious problems regarding the relatlonsU ps between the Commission 
and the federal investigative agencies. Another alternative is to 
state that the defense attorneys would have no more right to subpoena 
witnesses or have access to investigative materieLLs in the possession 
of the Commission than would be the case in the federal coiurts, in 
which event problems \mder the Federal Rules of Criminal Procedure 
and the Jencks Act will become substantial and time-consuming. 
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(5) Adoption of this proposal at this time, if it is 
fully implemented, will mean that steps already taken hy the 
Commission would have to he retraced in order to permit the ABA 
designees to perform their responsibility. At the very least, 
this would mean that Marina Oswald and Marguerite Oswald would 
have to testify again before the Comnission to permit full rights 
of cross-examination. 

(6) This proposal will result in a substsmtial delay 
in the work of the President’s Commission. Since the Commission 
staff has already been reviewing the investigative materials for 
some four or five weeks, and is on the point of recommending 
substantial additional investigation, it seems clear the ABA- 
designated lawyers would find it almost impossible to make them- 
selves current in time to perform theijr assigned function. I 
think this proposal would render the tentative June 1, 196^4- 
deadline for the final report of the Comnission beyond reeich. 

(7) It is clear that the ABA is never going to be waimily 
embraced by Mark Lane or any civil liberties group eis an aggressive 
protector of Lee Harvey Oswald’s rights. Most of these groups have 
disassociated themselves from Lane and asserted their confidence in 
the Commission and its staff to protect Osweild’s ri^ts. It is un- 
likely that they can maintain this position if the Commission 
delegates this responsibility to the ABA. If, in fact, the ABA 
designees make less than a full bona fide effort to perform their 
Job, then it will give fiorther fuel to criticism of the Commission. 

(8) It Is also possible that any effort by the ABA 
designees to perform their responsibilities, no matter how well 
Intentioned, will cause some member of the Oswald family, most 
probably Mrs. Marguerite Oswald, to criticize this procedure 
publicly and maintain that Mark Lane or someone else rather than 
the aba’s designees should be protecting her son's ri^ts and 
reputation. It might even be urged that the Commission should 
permit John J. Abt to represent Lee Harvey Oswald since this is 
in fact the lawyer Oswald desired for his advocate. 

(9) Tbe proposal also increases the possibility that 
the Commission’s final report will be accompanied by an official 
or unofficial dissenting opinbn. If the Commission itemizes the 
evidence against Oswald and then reaches conclusions of guilt 
based on this, it can be reasonably suggested that the assigned 
defense attorney should be permitted his summation of the case 
in favor of his client — either as part of the Commission’s 
report or apart from it but with Commission approval. If the 
Commission denies such approval, of coTorse, its position not 
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only looks vulnerable in light of its previous concessions but 
also mi^t well be ineffective to prevent issuance of sxich a 
stateroent by assigned cottnsel. 

It is possible, of course, for this proposal to be 
adopted by the Commission and then implemented to only a partial 
extent. The ABA could designate one or two prominent members of 
the Bar to visit the Commission offices periodically, cross-examine 
witnesses, and put their stamp of approval on the firial product of 
the Commission without any real effort to represent Lee Harvey 
Oswald. If this is the case then many, but not all, of the above 
listed disadvantages will disappear. If this course of action is 
adopted, however, the procedure sooner or later will be recognized 
as a public relations measure, devoid of substance, which does not 
enhance the protection accorded by the Commission to Oswald's ri^ts. 

Regardless of the extent to which this proposal is implemented, 
the procedure cannot help but dilute the responsibility felt by the 
members of the Commission and the Commission staff to handle these 
difficult problems with sensitivity and good judanent. Once one or 
more ABA designees are on the scene as defense counsel, the 
Commission staff, and probably the Commission, will feel increasingly 
similar to prosecutors. The net result, I think, will not be very 
adequate consideration of Oswald’s involvement in the assassination 
of President Kennedy.. Also, the legitimate interests of the State 
of Texas may be affected adversely by this procedure, which certainly 
W€LS not contemplated at the time the Texas Court of Inquiry was put 
in abeyance in favor of the Commission. 


Conclusion 


2he above discussion is designed only to point out that 
this proposal is an important matter which requires the most careful 
attention. Part of this consideration should focus on available 
alternatives, if it is assumed that additional action by the 
Commission is necessary to meet public criticism that the Commission 
is not adequately protecting Lee Harvey Oswald's rights. Ore such 
alternative would be to assign to one or two staff members, alreaxSy 
familiar with the mass of underlying materials, the responsibility 
of protecting Oswald's ri^ts, including participation in hearings 
and cross-examination of witnesses. Short of this, it might be 
publicly announced that selected members of the staff at the appro- 
priate time will have a fixed responsibility to raise all available 
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defenses and related considerations to nmkp sure that they are 
evaluated by the remainder of the staff and the Commission 
prior to the preparation of any final report. Since some of 
the memb ers of the staff have reputations in civil rights circles 
more extensive than that generally accorded the ABA, I think that 
this alternative might not only serve the purposes of the Commis- 
sion more effectively but might also win a greater degree of public 
acceptance. Certainly these alternatives or others which come to 
mind «hnnl H be ftilly considered by the Commission before this 
proposal is acted upon. 



